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THE RIGHT TO CROSS-EXAMINE AN ACCUSED 

AS TO CHARACTER 

by 
R. W. GEE, B.A., LL.B. 
Barrister-at-Law, Sydney 
It is proposed to deal with the above subject under two 
separate heads: 

1. The Law in New South Wales. 
2. The Law in the other States of the Commonwealth. 


1. New South Wales 


In New South Wales the relevant statutory provisions are 
ss. 407 and 412 of the Crimes Act 1900. 


Section 412 provides: “Evidence to the character of the 
accused shall, in all cases, be received and dealt with on the 
question of his guilt.” 


Section 407, so far as is here material, provides: “Every 
accused person in a criminal proceeding . . . shall be competent 
... to give evidence in such proceeding in every Court. 


Provided that :— 


(1) No such person charged with an indictable offence shall 
be liable — 


(b) to be questioned on cross-examination as to his previous 
character and antecedents, without the leave of the 
Judge.” 


While the principles which apply in relation to this latter 
section have in other States and in England been codified, the 
principles which should be followed in New South Wales are 
_ same as in these other jurisdictions: R. v. Woods," R. v. 

nn.) 


The following is offered as a summary of the principles 
laid down :— 


1. A person charged with an indictable offence is given the 
option of giving evidence if he chooses. 


Prior to 1891, there was provision whereby an accused 
person need not testify other than by means of an unsworn 
statement on which he would not be cross-examined. Act 
No. 5 of 1891, s. 6, however, effected the above change. See 
Brown v. R.@!] and cf. Maxwell v. Director of Public 
Prosecutions.™! 








[1] [1956] S.R. (N.S.W.) 142 at p. 145. 
[2] (1958), 75 W.N. (N.S.W.) 423. 
| [8] (1913), 17 C.L.R. 570 at pp. 587-588. 
[4] [1935] A.C. 309 at p. 317; [1935] All E.R. Rep. 168. 
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2. If the accused gives sworn evidence, he may be cross- 
examined as to any of the evidence given in chief, including 
statements concerning his good record. This may be done 
with a view to showing that the accused is not to be believed 
on his oath or to test his veracity or accuracy: Stirland v. 
Director of Public Prosecutions.™! 


3. The judge will exercise his discretion in favour of cross- 
examination as to previous character and antecedents if its 
purpose is to show that the accused did other criminal acts 
and was or was not convicted in respect of them as part of 
a system or intentionally. 


Such evidence is admissible to refute a defence that if the 
accused did the acts charged in the indictment, he did them 
innocently or inadvertently: Makin v. Attorney-General of New 
South Wales." 


Thus, in R. v. Chitson™ on a trial of a prisoner charged 
with having had carnal knowledge of a girl aged 14, the 
prosecution stated in chief that on the day after the connexion 
had taken place the prisoner told her that he had previously 
done the same thing to another girl, who was alleged by the 
prosecution to have been under 16 at the time. The prisoner 
gave evidence, was asked in cross-examination and the questions 
were allowed by the judge, whether he had made the statement 
attributed to him by the prosecution and whether it was true. 
It was held that the questions were rightly admitted, because, 
although they tended to show that he had committed another 
offence or was of bad character, they were admissible to show 
that he was guilty of the offence wherewith he was charged. 


4. The cross-examination may be allowable as corroborating 
the evidence of accomplices who have given evidence against 
the prisoner. Such a case was R. v. Kinnaway.®! On the 
trial of a prisoner for forgery of a will, two accomplices 
were called for the prosecution, who deposed that the will 
was forged by the prisoner in pursuance of a scheme by 
which they were to endeavour fraudulently to obtain an 
advance from third persons to a legatee under the will on 
the faith of his legacy. They said that the prisoner told 
them that he objected to appearing as executor himself 
because he had forged a will under a similar scheme some 
years before, that on that occasion he had played the part 
of executor, and that if he did it again suspicion might be 
directed to him. The prisoner gave evidence in his own 
defence, and denied inter alia the accomplices’ statement that 
he had admitted that earlier forgery. In cross-examination 
counsel for the prosecution went into details of that earlier 
forgery and asked questions tending to show that the 
prisoner had in fact committed it. It was held that the cross- 
examination was rightly admitted, for if the prisoner had 





[5] [1944] A.C. 315 at p. 326; [1944] 2 All E.R. 13. 
[6] [1894] A.C. 57. 

(7] [1909] 2 K.B. 9465. 

[8] [1917] 1 K.B. 25. 
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[9] [1915] 2 K.B. 702. 

[10] [1944] A.C. 315; [1944] 2 All E.R. 13. 
[11] [1944] A.C. 315 at pp. 324-325; [1944] 2 All E.R. 13 at p. 17. 
[12] [1947] S.A.S.R. 74 at p. 77. 

[13] [1910] 2 K.B. 746 at p. 762. 

[14] [1956] S.R. (N.S.W.) 142 at p. 145. 

[15] (1944), 69 C.L.R. 561. 

[16] (1944), 69 C.L.R. 561 at p. 587. 

[17] 


in fact been guilty of a similar forgery in connexion with 
the earlier will, the probability was that the accomplices’ 
story that he told them so and gave that as his reason for 
not being executor under the later will was true, and there- 
fore the answers to the questions might afford corroboration 
of their evidence. 


. The cross-examination may be allowable if the question as to 


the commission of a previous offence by the accused on the 
person aggrieved tends to show that he is the man who com- 
mitted the current offence charged: See, e.g., Perkin v. 
Jeffery. 


. Cross-examination is permissible if the accused gives 


evidence of his own good character: Stirland v. Director of 
Public Prosecutions.“ In that case VISCOUNT SIMON, L.C., 
speaking for the House of Lords, expressed the view that the 
words “good character” referred both to “the good reputa- 
tion which a man may bear in his own circle” and to “the 
man’s real disposition as distinct from what his friends and 
neighbours think of him’’.@) 


. Cross-examination as to “previous character and antece- 


cedents”, would, it seems, not normally be allowable if it 
tended to show either (a) that the accused has a bad repu- 
tation or (b) that he is a person likely from his criminal 
character or conduct to have committed the offence for which 
he is being tried: R. v. Turner.@2! 


. Cross-examination is allowable where evidence of the good 


character of the prisoner is sought to be elicited from the 
witnesses for the prosecution: R. v. Ellis.*! 


. Cross-examination is allowable if the nature and conduct 


of the accused person’s defence is such as to involve imputa- 
tions on the character of the prosecutor or the witnesses for 
the prosecution: R. v. Woods,"*!] Curwood v. R.™°5) 


The following may be noted under this head: 


(a) It is not every assertion by an accused man injuriously 
reflecting upon the prosecutor or witnesses that fulfils the 
conditions giving rise to the judge’s discretion. The reflections 
must really form part of the nature and conduct of the 
defence.*] It is seldom that answers given by a prisoner 
during cross-examination will be classed as part of the nature 
and conduct of the defence. They are normally part of the 
conduct of the prosecution, particularly if it is a fair 
inference that the accused in making his statements was only 
answering questions put to him by the prosecution."7 








[1956] S.R. (N.S.W.) 142. 











The Australian Lawyer, May, 1961. 


68 


THE AUSTRALIAN LAWYER 1961 





Thus in R. v. Woolley™®! the accused’s counsel cross- 
examined the Crown witness, a constable, in a manner 
suggesting that the witness had treated the prisoner roughly 
and had threatened to continue such treatment until he (the 
prisoner) should sign a statement. The prisoner gave 
evidence that the constable had struck him on the stomach 
and chin to induce him to sign a false statement admitting 
his guilt. The trial judge allowed the prosecution to cross- 
examine the accused as to two prior convictions. It was held 
on appeal that the imputation on the character of the 
witnesses for the prosecution was necessarily involved in 
the presentation of the defence. 


(b) A denial by the accused of incriminating facts, even if 
the denial be vigorous or disparaging or that the imputation 
of deliberate untruthfulness is explicit or implicit: R. v. 
Woods.™*! In that case, the accused gave evidence on oath 
and was cross-examined as to certain statements he was 
alleged to have made to police officers. When these alleged 
statements were put to the accused in cross-examination he 
replied: “That’s a deliberate lie. I did not say those words 
or any conversation like that.” The trial judge then asked 
the accused, “What do you mean by ‘a deliberate lie’? You 
heard both the constables say that; you say that both those 
constables are committing deliberate perjury, do you?” The 
accused replied “Yes”. The Crown subsequently obtained 
leave to cross-examine the accused as to his previous con- 
victions. The Full Court ordered a new trial, stating in the 
course of their reasons: “In giving his answer in the present 
case to the Crown Prosecutor, ‘That’s a deliberate lie’, the 
prisoner was merely adding emphasis to what he then added, 
‘I did not say these words,’ etc.... The nature of the defence 
was to deny emphatically the allegations.’ !° 


(c) For an accused charged with rape, to say that the 
prosecutrix consented “involves no imputation upon her, even 
if he further describes the circumstances attending her 
consent, which circumstances, if true, show her to be of low 
character”: Curwood v. R.24 As to (a), (b) and (c) see 
also R. v. Hutton,'?2), R. v. Cook, R. v. Brown.) 


(d) Questions should not be asked of the accused by counsel 
for the Crown which may have the effect of forcing an 
accused person into a position of, e.g., asserting his own good 
character: R. v. Baldwin") and cases referred to in R. v. 





[18] [1942] V.L.R. 123. 

[19] [1956] S.R. (N.S.W.) 142. 

[20] [1956] S.R. (N.S.W.) 142 at p. 147. 

[21] (1944), 69 C.L.R. 561 at p. 587. 

[22] (1936), 36 S.R. (N.S.W.) 534. 

[23] [1959] 2 Q.B.D. 340; [1959] 2 All E.R. 97. 
[24] (1960), 44 Cr. App. R. 181. 

[25] (1924), 18 Cr. App. R. 175. 
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10. 


11. 


12. 


Woods.@*1 Thus it would be wrong to ask a man if he was 
married or had a family so as to set up his character and so 
open the way for cross-examination as to his previous 
character. 271 


When an accused puts his character in issue in the ways set 
out above he is to be regarded as putting the whole of his past 
record in issue. He cannot, therefore, assert his good conduct 
in certain respects without exposing himself to inquiry about 
the rest of his record in so far as it is relevant: Stirland v. 
Director of Public Prosecutions.@*! 


Propositions 1-10 are always subject to the right of the 
judge to set “the essentials of justice above the technical 
rule if the strict application of the latter would operate 
unfairly against the accused”: Harris v. Director of Public 
Prosecutions.™ 


Four considerations which will govern the discretion 
of the judge in determining whether the technical rule or 
the essentials of justice should prevail, are suggested by 
SMITH, J., in R. v. Brown. They were: 


(a) The legislation is not intended to make introduction of 
the prisoner’s previous convictions other than essential; 

(b) the prejudicial effect on an accused of a cross-examina- 
tion as to a long criminal record as against the damage done 
to the Crown by the imputation; 

(c) on the issue of credibility it might be unfair to the 
Crown to leave their witnesses under a cloud and prevent 
them from bringing up an accused’s record; 

(d) the actual prejudicial effect of the cross-examination 
might far exceed its legitimate evidentiary effect on credit.@" 


Cross-examination is permissible if the accused has given 
evidence against any other person charged with the same 
offence. It appears that in order to come within this rule 
the parties must be charged with the same technical offence: 
R. y. Roberts,*] in which the accused was charged with 
fraudulently converting certain property entrusted to him. 
Another prisoner, M., was charged on the same indictment 
with causing by false pretences money to be paid to the 
accused. The accused stated in evidence against M. that M. 
had signed a certain document in his presence. M’s. counsel 
then cross-examined the accused as to a previous conviction 
of his. The accused was convicted but his conviction was 
set aside on the basis that the two offences on the indictment 
were not the same. 





[26] [1956] S.R. (N.S.W.) 142 at p. 143. 

[27] (1914), 18 Cr. App. R. 175 at p. 179. 

[28] [1944] A.C. 315 at p. 326; [1944] 2 All E.R. 13. 

[29] [1952] A.C. 694 at p. 707; [1952] 1 All E.R. 1044 at p. 1048. 
{30] [1960] V.R. 382. 

[31] [1960] V.R. 382 at p. 398. 


[32] [1936] 1 All E.R. 23. 
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13. The Section, by its terms, applies only to indictable offences. 
Certain indictable offences are punishable summarily by the 
consent of the accused (Crimes Act 1900, s. 476). The pro- 
cedure before magistrates in relation to indictable offences 
is set out in ss. 21-51A of the Justices Act 1902-1957. It is 
submitted that on the authority of R. v. Woods") and R. v. 
Dunn“! the propositions earlier set out apply to indictable 
offences punishable summarily with consent of the accused 
and to summary offences punishable before magistrates (ss. 
52-86). See particularly s. 70. 


2. Other States 


In the other States of Australia the law on this matter has 
been codified (as in England). 


In South Australia the relevant legislation is the Evidence 
Act 1929-1933. The relevant provisions are (a) s. 18(v) pro- 
viding that:— 

“A person charged and being a witness in pursuance 
of this Act may be asked any question in cross-examination 
notwithstanding that it would tend to incriminate him as to 
the offence charged.” 


and (b) s. 18(vi) providing that:— 


“A person charged and called as a witness in pursuance 
of this Act shall not be asked, and if asked, shall not be 
required to answer, any question tending to show that he 
has committed or been convicted of or been charged with 
any offence other than that wherewith he is thus charged, 
or is of bad character, unless — 


(a) the proof that he has been committed or been convicted 
of such other offence is admissible evidence to show that he 
is guilty of the offence wherewith he is then charged; or 


(b) he has personally or by his advocate asked questions 
of the witnesses for the prosecution with a view to establish 
his own good character, or has given evidence of his good 
character, or the nature or conduct of the defence is such 
as to involve imputations on the character of the prosecutor 
or the witnesses for the prosecution; or 


(c) he has given evidence against any other person charged 
with the same offence.” 


The position in Tasmania is covered by the Evidence Act 
1910-1952 and the relevant provisions, s. 85, paragraphs IV 
and V are in similar terms to those existing in South Australia. 
Paragraph VI of s. 85, further allows the prosecution to call 
evidence as to previous character, convictions and charges after 
the case for the prosecution and any other person charged is 
closed. This, however, only applies in the situations earlier set out 
in the South Australian Act, s. 18(vi), paragraphs (b) and (c). 





[83] [1956] S.R. (N.S.W.) 142. 
[34] (1958), 75 W.N. (N.S.W.) 423. 
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The position in Victoria is governed by the Crimes Act 1958, 
ss. 33 and 399, which are in similar terms to s. 18(v) and (vi) 
of the South Australian Act. The one difference lies in the fact 
that in the situation earlier set out in s. 18(vi) paragraph (b) 
of the South Australian Act, the leave of the judge must be 
obtained before commencing the cross-examination. 


The position in Western Australia is similar to that in 
South Australia, being governed by the Evidence Act 1906-1948, 
s. 8(1), paragraphs (d) and (e). 


The relevant Queensland provision is the Evidence and 
Discovery Act of 1867, s. 19, which provides: 


“A witness on any trial may be questioned as to 
whether he has been convicted of any felony or mis- 
demeanour and upon being so questioned if he either denies 
the fact or refuses to answer it shall be lawful for the 
opposite party to prove such conviction ...”. 





CO-OPERATION ACT AND REGULATIONS, 
NEW SOUTH WALES 


Attention is drawn to the repeal of the regulations under 
the Co-operation Act and their replacement by regulations set 
out in Government Gazette No. 36 of 24 March 1961. 


The old regulations, numbering some 144 together with 83 
forms, have been replaced by 76 regulations and 53 forms. The 
new regulations became effective as from 1 May, as also did those 
provisions of the Co-operation (Amendment) Act 1958 which 
provide that co-operative society securities should in future be 
registered in the Registry of Co-operative Societies, and also 
the provisions of the Co-operation (Amendment) Act 1960 
whereby s. 81 of the Co-operation Act relating to model rules 
was repealed. 


It is felt that the regulations as re-arranged and consolidated 
will prove beneficial to members of the legal profession and to 
members of the public who find the need to have recourse thereto. 


[By courtesy of the Deputy Registrar of Co-operative 
Societies, G. J. Boreham.] 
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SOME NOTES ON 


THE QUEENSLAND UNIFORM COMPANIES BILL b 

by g 

FREDERICK T. CROSS | 

Barrister-at-Law, Queensland 1 

The proposed new Companies Bill which will be presented : 

to the Queensland Parliament is the Queensland version of a t] 
uniform bill prepared at the instance of the Ministers in charge 
of the Justice Departments of the Commonwealth and States 

intended to promote uniform law throughout the Commonwealth. a 

it 


Hereunder are some of the more salient provisions, which 
should not be considered as anything approaching a summary 
of the proposed changes in company law. For instance, many b 
changes have been made relating to accounting and auditing, 
which it is believed will not prove an unmixed blessing because 
of excessive detail; in many cases, perhaps, they will prove 
unnecessarily irksome. These are not dealt with here. 


= ™ 


The Queensland “private company” becomes a “proprietary 
company” without any really substantial change in structure 
or duty. 


=e ooo 


A Companies Auditors’ Board is provided for, and this 
Board is given power to appoint an auditor of a company when 
the company itself fails to make an appointment. The Board’s 
general function is to investigate and report to the minister on 
matters relating to audit of companies on its own volition or 
on request by the minister and to effect and control the registra- 
tion of company auditors and liquidators. The Board is to 
consist of a barrister or solicitor of not less than five years’ 
standing, who shall be chairman, one member selected from a 
panel of three names nominated by the State Council of the 
Institute of Chartered Accountants in Australia and one from 
a similar panel nominated by the State Division of the Austra- 
lian Society of Accountants. A person shall not be appointed 
and shall not act as auditor of any company unless he is a 
registered company auditor. Without leave of the court a person 
shall not be appointed and shall not act as liquidator of any 
company unless he is a registered company liquidator. 


The Third Schedule to the Bill sets out a number of useful 
implied powers in companies which are applicable to every 
company unless excluded or modified by the Memorandum or 
Articles of Association. 


rs oC 





~~ ~~ 4 Ae A ee ee OU ee OF ee! SO 


The rights of preference shareholders must be set out in 
the Articles of Association of the company. This may necessi- 
tate amending the Articles every time preference shares are 
intended to be issued and before the issue of such shares, unless, 
of course, the particular issue is provided for in the Articles of 
Association as originally registered, showing with particularity 
the rights (s. 66). 


a>, ation ot, 
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The Memorandum of Association may be altered as formerly, 
with this exception; where the objects are altered confirmation 
by the court is not required, but provision is made for objectors 
going to the court to disallow the alteration. 


Perhaps the most important provision of the bill is that 
which prevents a company raising the objection of ultra vires. 
The objection can be made against a member’s proceedings for 
such a person is a party to the Memorandum, either by original 


d membership or by acquiring shares which he does subject to 

: the Memorandum and Articles. 

“ The definition of “book” does not mention “loose-leaf” books 

h. and s. 152(5), for example, does not seem to imply their 

h inclusion. 

“y Every balance sheet and profit and loss account to be laid 

Ly before a company in general meeting must be accompanied by a 

g, statutory declaration by the secretary verifying their correct- 

Se ness (s. 162(12)). 

ve An auditor is entitled to attend any general meeting of the 
company of which he is auditor and to receive all notices of and 

ry other communications relating to any general meeting which 

re any member is entitled to receive and to be heard at any general 
meeting which he attends on any part of the business of the 

; meeting which concerns him as auditor. 

\is 

en A special resolution is the same as before but the extra- 

l’s ordinary resolution as heretofore known has gone. It had 

on become unnecessary. 


Part IX is new to Queensland and provides for “official 
ras management” where the management of the affairs of the 
’ company are taken out of the hands of the directors and put 
in the hands of an official manager. This is a kind of a cross 
as between liquidation and receivership, and affords an opportunity 
| of saving a company, which with care might pull through 
“n difficulties. The proceedings are instituted by the company at 
oe the request of a creditor who has an unsatisfied judgment against 
. the company for a debt of not less than £250. Pending a meeting 





Be of the company to consider the request, actions and proceedings 
ried against the company are stayed. The conduct of the meeting is 
ny in the hands of the creditors. In some respects an official manage- 

ment parallels a liquidation without being one and the 
ful provisions of liquidation as to statement of affairs, preferences, 
ary application of assets and some other matters apply, as does s. 208 
or as to priorities. The court can cancel an official management 


when the purpose has been fulfilled, and is given power to give 
directions for the changeover and for the release of the official 


in manager. 
si- 


are Liquidations are (1) voluntary, and (2) by the court and 
88, the old voluntary liquidation under supervision of the court has 
of gone. This had been largely rendered superflous and unnecessary 


‘ity by s. 258 of the Act of 1931, which enabled a liquidator, a 
contributory or a creditor to ask the court to determine questions 
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arising in the voluntary liquidation. Otherwise the winding-up 
provisions are much as before, though a little more detailed. 
Liquidators are given wider powers of acting on their own 
initiative. 

Part X (Winding Up), relating to the remedies against the 
property of a company, the priorities of debts and the effect of 
an arrangement with creditors binds the Crown. 


Table A is fuller and more satisfactory for modern 
requirements. 


A name for a proposed new company may now be reserved 
with the Registrar. 


Very many of the added provisions contained in the Act are 
elaborations of former provisions and it may be open to question 
whether the Act does not make too many detailed requirements. 
Certainly the responsibility which the Act places on the shoulders 
of directors, secretary and other officers is much greater than 
formerly, all of whom will need to mind their p’s and q’s if 
compliance is to be made. 


Following a modern trend, a heavy increase in fees in the 
Registry makes this registration and regulation Act a taxing 
statute. 





CURRENT LEGISLATION 


COMMONWEALTH 
Marriage Act 1961, No. 12. 
Assent: 6 May. Sections 1-3, s. 5(1), s. 9, Parts III and VIII and s. 120, 
operation on date of assent, remaining provisions on proclamation. 
Northern Territory Supreme Court Act 1961, No. 11. 
Assent: 5 May 1961. 


VICTORIA 
Police Offences (Pinball Machines) Act 1961, No. 6770. 
Assent: 26 April 1961, amending Police Offences Act 1958. 
Housing (Home Builders Account) Act 1961, No. 6769. 
Assent: 26 April 1961, amending Housing Act 1958, s. 96 (7). 
Juries (Amendment) Act 1961, No. 6766. 
Assent: 26 April 1961, amending Juries Act 1958. 
Motor Car (Amendment) Act 1961, No. 6762. 
Assent: 26 April 1961; to come into operation on proclamation, amending 
Motor Car Act 1958. 
Prostitution Act 1961, No. 6761. 
Assent: 26 April 1961, amending Crimes Act 1958. 
Police Offences (False Reports to Police) Act 1961, No. 6757. 
Assent: 26 April 1961, amending Police Offences Act 1958. 
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RECOVERY OF MONEYS PAID TO THE CROWN 
by 
R. D. LUMB* 


In the case of Cam and Sons Pty. Ltd. v. Ramsay" the High 
Court has made a further analysis of the principles to be applied 
in deciding under what circumstances a private individual may 
recover money paid to the Crown as money had and received to 
his use.!! 

The relevant facts of the case were as follows. The Fisheries 
and Oyster Farms Act (N.S.W.) 1935 as amended in 1942 
provided for the establishment of a State marketing scheme for 
the sale and distribution of fish. The Act provided that no 
person was to sell fish for human consumption except through 
a market in a fish supply district. The Chief Secretary was 
given power to act as seller and distributor of all fish brought 
to a market and to require the payment of commission from 
suppliers in respect of services performed on their behalf. No 
fish was to be sold in any market except by public auction and 
by an officer of the Chief Secretary’s Department unless the 
Chief Secretary had consented to a sale otherwise than in this 
manner. The Act provided that the terms of such a consent 
should include the conditions that the fish sold should be fish 
taken by a licensed fisherman, that the sale should be made direct 
to the consumer and from the locality in which the licensed 
fisherman operated. 

The plaintiff had for many years sold fish direct to 
customers through its providoring section and it continued to 
do so when the State scheme came into operation. On one 
occasion in 1946 a consignment of fish made direct to a customer 
had been seized. This incident led to a conference between the 
company and officers of the Chief Secretary’s Department. An 
arrangement was made by which the Department consented to 
the sale of fish by the plaintiff direct to a number of customers 
and allowed a rebate in commission on the fish sold pursuant to 
the consent. Negotiations continued between the Department 
and the plaintiff which was not satisfied with the arrangement. 
In 1947 the Department withdrew its consent to sales outside 
the market. However, the plaintiff continued for a number of 
years to make sales direct to customers.) Finally, in 1954, it 
wound up its trawling operations. In 1955 it instituted an action 
to recover the commission paid on the fish sent direct to its 
customers as money had and received to its use. It was conceded 
that in view of the Statute of Limitations the court was con- 
cerned only with the moneys paid within six years before the 
issue of the writ—1949 to 1955. 

* LL.M. (Melb.), D.Phil. (Oxon.), Lecturer in Law, University of Queens- 


and. 

[1] [1961] A.L.R. 227; (1960), 34 A.L.J.R. 349. 

[2] There had been a previous discussion of this matter in Mason v. New 
South Wales, [1959] A.L.R. 422. 

[3] There was a seizure of a consignment made direct to a customer in 
1950 which was the subject matter of an earlier case, Cam & Sons 
Pty. Ltd. v. Chief Secretary of N.S.W. (1951), 84 C.L.R. 442. It was 
decided in that case that the provisions of the Act did not apply to 

the sale of fish as part of or for the purpose of interstate trade. 
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It was clear that the arrangement made between the Chief 
Secretary’s Department and the plaintiff was not within the 
four corners of the Act which imposed an obligation on suppliers 
to send all their fish to the market. Furthermore, the consent 
given to sales outside the market had been cancelled before the 
commencement of the period of payments falling within the six 
year period, that is to say, before 1949. In any case it was 
doubtful whether a valid consent could have been issued to the 
company. 


Under such circumstances it might have been thought that 
the claim of the plaintiff would receive strong support from 
cases such as Brocklebank Ltd. v. R.“! and Attorney-General v. 
Wilts United Dairies.“! In the former case the Shipping Con- 
troller, a Crown official, purporting to act under the authority 
of the Defence of the Realm Regulations, required as a condition 
of the issue of a licence to the petitioner to sell one of its ships 
to a foreign firm that it should pay a percentage of its shipping 
money to the Ministry of Shipping. On a claim of petition of 
right to recover back the money paid, it was held that the 
imposition of the condition was illegal and that the payment 
was not a voluntary one and was therefore recoverable. AVvory, 
J., at first instance considered that an express protest by the 
payer was not necessary if compulsion was apparent from the 
facts of the case.'*] He was of the opinion that the Shipping 
Controller, while not legally bound to grant a licence, was under 
a duty to exercise a judicial discretion in granting one and 
a not take money as a condition for the grant or refusal of 
a licence.) 


In A.-G. v. Wilts United Dairies the Food Controller had 
exacted as a condition of his granting a licence to a dairy 
company to purchase milk, an undertaking by the company to 
pay to him 2d. per gallon on milk purchased under the licence. 
The Attorney-General sought to enforce this agreement. It 
was held that the claim could not be sustained. It was in effect 
a tax not levied under statutory authority.) In the Court of 
Appeal ATKIN, L.J., said: “The agreement itself is not enforce- 
able against the other contracting party; and if he had paid it 
he could, having paid under protest, recover back the sums 
paid as money had and received to his use.. .’’.! 


Furthermore, it might be said that Mason v. N.S.W.0° 
offered further support for the plaintiff’s claim in the present 
case. In Mason’s Case the majority of the court considered 
that moneys (in the form of permit fees imposed under legisla- 
tion not sanctioned by the Constitution) had been paid to avoid 





[4] [1924] 1 K.B. 647; [1925] 1 K.B. 52. 
[5] 37 T.L.R. 884; [1922] W.N. 217. 

[6] [1924] 1 K.B. 647 at p. 653. 

[7] [1924] 1 K.B. 647 at p. 653. 

[8] [1922] W.N. 217 at p. 218. 

[9] 37 T.L.R. 884 at p. 887. 

[10] [1959] A.L.R. 422. 
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the use by government officials of measures which would inter- 
fere with the property rights of the plaintiff as a road transport 
operator and on that ground could be recovered back as in- 
voluntary payments."!! 


However, the members of the High Court in Cam’s Case 
considered that the case before them was distinguishable from 
these cases. DIXON, C.J. (with whom KITTO and WINDEYER, JJ., 
agreed) was of the opinion that, although the company had 
protested against the amount of the charge, it had not protested 
against the requirement of some payment. Moreover, there was 
no threat on the part of the market authorities to take unlawful 
action if the charge had been resisted. Under these circum- 
stances, it could not be said that the payment made was 
involuntary. Nor could it be said that the Crown had, as a 
condition of exercising its authority, made a demand for a fee 
or sum of money.?] 


MCTIERNAN, J., considered that the plaintiff could not be 
said to be in the position of a person who had made a payment 
because of compulsion from the Crown or its agents. Rather, 
“a certain equality existed between the Chief Secretary’s Depart- 
ment and the plaintiff in the negotiations with regard to the 
method of the sale of the fish and the rate of commission. The 
plaintiff could at any time have withdrawn from the arrange- 
ment. No doubt, he kept it on foot as long as he did because he 
considered it an advantageous alternative to his full submission 
to the statutory scheme, and the Department considered a 
temporary modus vivendi with him expedient in the face of his 
intransigence”."91 


MENZIES, J., was of the opinion that if the consent had not 
been cancelled then Brocklebank Ltd. v. R. might have operated 
to allow recovery of the moneys as the arrangement might be 
viewed in that case as an exaction made for the price of the 
consent. He did not think that the payments made could be 
regarded as involuntary in view of the fact that the plaintiff 
preferred the procedure adopted to having to sell all its catch 
through the market. Moreover, the plaintiff had paid nothing 
beyond what it could quite lawfully have been called upon to 
pay had there been strict compliance with the law. He con- 
tinued: “I think that it would be going too far to regard the 
moneys in question as having been paid by the plaintiff to 
procure immunity from the consequences of non-compliance 
with the law, because it does seem that what the plaintiff and 
the Department were attempting to do was to make an arrange- 
ment that would meet the plaintiff’s special circumstances and 
yet would be within the law...”."*) 





[11] [1959] A.L.R. 422 at pp. 426, 435, 437, 445. 

[12] [1961] A.L.R. 227 at p. 232; 34 A.L.J.R. 349 at p. 352. 
[13] [1961] A.L.R. 227 at p. 235; 34 A.L.J.R. 349 at p. 354. 
[14] [1961] A.L.R. 227 at p. 242; 34 A.LJ.R. 349 at p. 358. 
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A secondary ground on the basis of which the plaintiffs 
claimed relief was that the arrangement made between the 
company and the Chief Secretary’s Department constituted a 
contract the consideration for which had entirely failed. The 
members of the Court rejected this argument summarily. DIXON, 
C.J., said: “The Crown made no contractual promise, certainly 
none of which it committed any essential breach.”"*! MCTIERNAN, 
J., thought that the arrangement made was of an administrative 
nature and that no consideration could be found in it.{@® 
MENZIES, J., also expressed great doubt as to whether in any 
event it could be said that there had been a total failure of 
consideration.[7! 


What conclusions can be drawn from Cam’s Case and what 
is its place in the line of cases dealing with involuntary pay- 
ments? In the first place, it is clear that if the Crown or its 
agents receive money from a private individual colore officii, 
that is, through the unauthorized use of official status, then the 
money will be regarded as compulsorily obtained and recoverable 
in an action for money had and received. An example would be 
where a government official demands a fee for exercising his 
office (where none is prescribed) or an excessive fee (where a 
certain amount is prescribed)."*! In such a case there are dicta 
to the effect that compulsion will be presumed and that an open 
protest on the part of the private individual is not necessary. 
As WINDEYER, J., pointed out in Mason’s Case, “there is no 
magic in a protest, for a protest may accompany a voluntary 
payment or be absent from one compelled”’.!%! 


In the second place, it seems to be established that where 
money is demanded under legislation which does not sanction 
the demand or which is later held to be unconstitutional, such 
money is recoverable if in the circumstances of the case it is 
reasonable to assume that the money has not been paid volun- 
tarily. What is a voluntary payment is a matter of fact 
depending on the circumstances of the individual case. It seems 
that the mere existence of penalties in the legislation is not 
sufficient to import compulsion unless it can be shown that some 
threat is made which induces a fear that interference will occur 
with a person’s body, property or other legal rights (for example, 
in Mason’s Case a threat of seizure of the plaintiff’s vehicle). A 
threat of proceedings for a financial penalty does not fall within 
this category as the payer has the power of defending such 
proceedings.°! In Cam’s Case the negotiations between the 
plaintiff and the Department indicated that the money was not 
compulsorily exacted and there was no threat of any act which 
would interfere with the plaintiff’s lawful rights. 





[15] [1961] A.L.R. 227 at p. 2831; 34 A.L.J.R. 349 at p. 352. 
[16] [1961] A.L.R. 227 at p. 236; 34 A.L.J.R. 349 at pp. 354-5. 
[17] [1961] A.L.R. 227 at p. 242; 34 A.L.J.R. 349 at pp. 358-9. 
[18] See, for example, Steele v. Williams (1853), 8 Ex. 625. 
[19] [1959] A.L.R. 422 at p. 444. 


[20] See Whitley Limited v. R. (1909), 101 L.T. 741; Werrin v. Common- 
wealth (1938), 59 C.L.R. 150. 
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Thirdly, the proposition may be derived from Cam’s Case 
that where a departure is made from the terms of a statutory 
scheme under which an individual is liable to make certain 
payments to the Crown and that departure is for the benefit 
of such individual and acquiesced in by him, then the payments 
which have been made outside the scheme or in place of it are 
not recoverable. The rationale behind this rule is that in such 
a case the deviation is made for the benefit of the private 
individual and it would be contrary to justice and public policy 
to allow the return of moneys paid which would in any event 
have been due if the terms of the Act authorizing payment had 
been complied with. 


Finally, and this is a qualification on the previous statement, 
the Crown is not entitled to exact a payment as the price of 
allowing a departure from the provisions of an Act in an 
individual case. In Cam’s Case, if the payments had been made 
as the price of a consent to sell outside the terms of the Act, 
and the consent were not in fact sanctioned by the Act, then 
the principle of public policy would seem to operate against the 
Crown and make such payments recoverable. To hold otherwise 
would be to condone an infringement of the fundamental prin- 
ciple that the Executive cannot dispense from or add to the 
— made by Parliament unless authorized to do so by those 
aws. 





CASE NOTE 


Duties of Highway Users and Contributory Negligence 


Collision between car and motor cycle combination—defect in 
lighting system of latter—awareness by plaintiff passenger as 
to same—breach of duty to other users of the road—contributory 
negligence.—The plaintiff and her husband were travelling at 
night time on a dark stretch of road on a motor cycle combination 
driven by the husband with the plaintiff a passenger in the 
side-car. A collision took place between them and the defendant’s 
car, causing injury to the plaintiff and the death of her husband. 
Two actions were instituted against the defendant; one by the 
plaintiff for damages for personal injuries for negligence and 
one by the plaintiff as administratrix of her late husband’s estate 
for damages under the Law Reform (Miscellaneous Provisions) 
Act, 1934 and as the widow of the deceased for damages under 
the Fatal Accidents Act, 1846 in respect of her late husband’s 
death. It was found that the plaintiff had been aware for some 
time before the accident that the motor cycle combination was 
not showing any light in front. 
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STABLE, J., declared that users of the highway, whether 
passengers or drivers, in motor car or dog-cart, whether pedes- 
trians or bicycle riders, owed the same duty to other users 
of the highway to take reasonable care of themselves. An action 
by a jay-walking pedestrian, who had been run over, against 
the driver of the motor car involved, would fail unless the 
pedestrian was successful in establishing some breach of duty 
on the part of the driver. In such a context, it was irrelevant 
whether or not the pedestrian owed a legal duty to the driver of 
the motor car. The action would fail through the plaintiff not 
having succeeded in establishing any breach of duty on the part 
of the defendant. What took place was all the pedestrian’s “own 
fault”. This problem did not arise where some measure of 
negligence was established on the part of the driver. In that 
case, any defence of contributory negligence would have to 
involve that the plaintiff did, omitted or permitted something 
which was a breach of legal duty to, among others, the defendant. 


The judge referred to the decision of ASQUITH, J., in Dann 
v. Hamilton, [1939] 1 All E.R. 59, which case concerned a suit 
against the personal representative of the driver of a motor car 
by a passenger in the car. ASQUITH, J., rejected the defence of 
volenti non fit injuria raised on the ground that, to the passen- 
ger’s knowledge, the driver was not strictly sober at the time 
the passenger was injured. However, subsequently in the Law 
Quarterly Review, LoRD ASQUITH revealed that contributory 
negligence had not been pleaded in the above case although he 
had suggested that the pleadings be amended accordingly. Other 
articles in the Law Quarterly Review also indicated that con- 


tributory negligence would have been a good defence in the case 
aforesaid. 


Accordingly, STABLE, J., held that in the present case, 
having regard to Dann v. Hamilton (supra) and the reason 
behind it, the plaintiff owed a duty to the defendant, which 
she broke by knowingly travelling in the unilluminated motor 
cycle combination. To have said that it was unwise of the 
plaintiff to travel in a motor vehicle which, to her knowledge, 
was improperly lighted, would have been insufficient. There had 
to be in existence a legal duty imposed on the plaintiff to take 
reasonable care for her own safety. However, such a duty 
existed in the present case and, not having been complied with, 
constituted a defence to the plaintiff’s claim. One quarter of 
the blame for the accident having been attributed by the judge 
to the plaintiff, the damages claimed by the plaintiff in relation 
to her personal claim were reduced accordingly (Dawrant v. 
Nutt, [1960] 3 All E.R. 681). 
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BRITISH AND FOREIGN BIBLE 
SOCIETY 
GRANTED ROYAL CHARTER 1948 
The British and Foreign Bible Society was founded in 
1804 with the single purpose of circulating the Holy 
Scriptures, and the Holy Scriptures only, without note or 
comment. The Society has never been identified with any 
one Christian communion, nor with any party within or 
without the Church. It has sought to serve all the servants 
of God and to draw its support from all. 


THE BRITISH AND FOREIGN BIBLE SOCIETY has 
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Its purpose is definite and unchanging. 
Its record is amazing. 
Its scope is far-reaching. 


Its activities can never be superfluous MAN 
WILL ALWAYS NEED THE BIBLE. 
Its significance is Eternal 
Correspondence and enquirie frome: 
THE VENERABLE ARCHDEACON H. M. ARROWSMITH, M.B.E. 
COMMONWEALTH SECRETARY, 
95 BATHURST STREET, 
SYDNEY 


Telephone MA 4938 
ur to the State Secretaries at the following addresse: 
361 George Street, Brisbane 
95 Bathurst Street, Sydney 
241-3 Flinders Lane, Melbourne 
44 Brisbane Street, Launceston 
73 Grenfell Street, Adelaide 
167 St. Georges Terrace, Perth 
Garema Place, Civic Centre, Canberra 
Mary Street, Port Moresby 















CRONULLA 
C. J. MONRO PTY. LTD. 
Curranulla St. (opp. station) 
523-0241. 


Also Sutherland 


KINGS CROSS 
WM. JAMES & ABRAHAMS 
PTY. LED. 
20-22 Kellett Street. 
Real Estate Agents, Auctioneers 
and Valuers. 
FL4021. 


NEUTRAL BAY 
CROLL & CO. PTY. LTD 
179 Military Road. 
teal Estate Agents, Homes and 
Investments. 
XY1311, XY1312 


DIRECTORY OF REAL ESTATE AGENTS, AUCTIONEERS AND VALUERS 


PETERSHAM 
A. H. TAYLOR PTY. LTD. 
Real Estate Agent, 
Auctioneer and Valuer. 
448 Parramatta Rd., Petersham 


Valuations for Probate. 


SYDNEY 
HOOKER, L. J., LIMITED. 
98 Pitt Street, Sydney. 


Estate Agents, 
Valuers and Hotel Brokers. 


BW8401 (10 lines). 





Auctioneers, 








[Opinions expressed by the writers of contributed 


articles are not necessarily those of this Journal.) 


nunications should be addressed to 


EDITORIAL DEPARTMENT 
BUTTERWORTH & CO. (Australia) LTD. 


6-8 O’Connell Street, Sydney. 


W. E. Smith Limited. Webb and Boundary Streets. Croydon. NS.W 








Jt 





